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neurobehavioral effects resulting from the contamination. 7d. Y 1-2.
others sued the United States pursuant to the Federal Tort Claims Act.
for injuries arising from exposure to the contaminated water at Camp
Plaintiffs’ claims against the United States were rejected in multi-dist
the grounds that they were untimely under North Carolina’s statute ¢
limitations. /d. § 11. Plaintiff now contends that application of the Nortt
and statute of limitations to his claims of injury from the contaminatec
the Americans with Disabilities Act (“ADA”), 42 U.S.C. §§ 12131-121
of 1973, 29 U.S.C. § 701 et seq.; and the United States Constitution.
seeks $10 million in compensatory and punitive damages from the
(“defendant”), the sole defendant, along with declaratory relief. /d. 9
IL. APPLICABLE LEGAL STANDARDS FOR FRIVOLITY K
After allowing a party to proceed in forma pauperis, as here,
frivolity review of the case pursuant to 28 U.S.C. § 1915(e)(2)(B). T
complaint if it determines that the action is frivolous or malicious, 28 1
fails to state a claim upon which relief can be granted, id. § 1915(e)(2)
relief from an immune defendant, id. § 1915(e)(2)(B)(i1). 28 U.S.C. § 1
v. Hernandez, 504 U.S. 25, 27 (1992) (standard for frivolousness).
Under Rule 8 of the Federal Rules of Civil Procedure, a pleadi
relief must contain ““a short and plain statement of the grounds for the co
a short and plain statement of the claim showing that the pleader is entitl
P. 8(a)(1), (2). Case law explains that the complaint must “‘state[ ] a

that ‘permit[s] the court to infer more than the mere possibility of mis

eVil
U.S
eur
litig
pos
roli
iter

the

ite
9:
IEY
coL

our

hat
s jut
dre
sibl

duc

ly, plaintiff and
. § 2671 et seq.,
Pl.’s Decl. § S.
on (“MDL”) on
nd/or statute of
statute of repose
lates Title I of
habilitation Act
. 99 15-16. He
North Carolina

3 Decl. § 17.

must conduct a
ust dismiss the
)15(e)(2)(B)(i);
seeks moneta

B); see Denton

ites a ¢l m for
iction . . . [and]
»” Fed. R. Civ.
laim for relief’

vased upon ‘its

Case 7:18-cv-00074-D Document 16 Filed 07/08/19 Page 2 of 8



judicial experience and common sense.’” Coleman v. Md. _ourt of A
(4th Cir. 2010) (quoting Ashcroft v. Igbal, 556 U.S. 662, 679 (2009)).
insufficient if it offers merely “labels and conclusions,” “a formulaic re
a cause of action,” or “naked assertion[s]” devoid of “further factual ¢
U.S. at 678 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555
marks omitted)).

In evaluating frivolity specifically, a pro se plaintiff’s pleadings
standards” than those drafted by attorneys. White v. White, 886 F.2d 72
Nonetheless, the court is not required to accept a pro se plaintiff’s cor
504 U.S. at 32. Instead, the court is permitted to “pierce the veil ¢
allegations and dismiss those claims whose factual contentions are cle
Williams, 490 U.S. 319, 327 (1989). Provided that a plaintiff’s claims a
court must weigh the factual allegations in plaintiff’s favor in its frivol
U.S. at 32. The court must read the complaint carefully to determine
specific facts sufficient to support the claims asserted. White, 886 F.2d

A court may consider subject matter jurisdiction as part of the fri’
v. Edwards, 190 F.3d 648, 654 (4th Cir. 1999) (holding that “[d]etermini
matter jurisdiction at the outset of the litigation is often the most efficie
v. Howell, No. 3:06-3387-MBS-BM, 2007 WL 397449, at *2-4 (D.S.C
the lack of diversity jurisdiction during frivolity review as a basis for di
are courts of limited jurisdiction and are empowered to act only in
authorized by Congress.” Bowman v. White, 388 F.2d 756, 760 (4th Cir.

is that a federal court lacks jurisdiction in a particular case unless it is dem
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exists. Lehigh Min. & Mfg. Co. v. Kelly, 160 U.S. 327, 336 (1895). *
subject matter jurisdiction rests on the party invoking jurisdiction, here
697 F.2d 1213, 1219 (4th Cir. 1982) (“The burden of proving subject n
the plaintiff, the party asserting jurisdiction.”). The complaint mus
grounds for jurisdiction. Bowman, 388 F.2d at 760. 1f in a frivolity re
that it lacks subject matter jurisdiction, it must dismiss the action
1915(e)(2)(B)(i). More generally, “[i]f the court determines at any time
jurisdiction, the court must dismiss the action.” Fed. R. Civ. P. 12(h)(3
III. DISCUSSION

As noted, plaintiff’s claims relate to MDL, which was conducte
of Georgia. See generally In re Camp Lejeune N. Carolina Water Co
Supp. 3d 1318 (N.D. Ga. 2016). In that litigation, plaintiff and others a
the United States arising from their exposure to toxic substances contai
Camp Lejeune. Id. at 1325. Plaintiffs alleged that the United States “fa
of the water supply at Camp Lejeune and failed to provide notice to the
presence of toxic substances in the water supply.” /d.

In an 11 May 2012 decision in the case, see MDL No. 1:11-r
12869566, at *7 (11 May 2012), the district court held that North Car
repose, N.C. Gen. Stat. § 1-52(16), served to bar plaintiffs’ claims in the
the statute did not contain an exception for latent diseases to otherwise s
Although the North Carolina legislature thereafter amended the statu
indicate that it should not be construed to bar injuries or damages -

contaminated ground water, on 14 October 2014, the Eleventh Circu
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amendment by the legislature could not be applied retroactively to pl:
United States, 768 F.3d 1378, 1380 (11th Cir. 2014). The Eleventh C
that the statute of repose in place at the time plaintiffs commenced the :
and there was no exception for latent disease applicable to the plaintiffs
remanded the case for further proceedings in accordance with that dete:

The. government then filed a motion to dismiss before the MDL
1327. Plaintiffs opposed the motion to dismiss and urged the court t
Circuit’s holding in light of a recent Fourth Circuit ruling in Stahle v. C
Cir. 2016). In Stahle, the Fourth Circuit disagreed with the Eleventh Cit
held that North Carolina’s statute of repose did not encompass injuries ¢
Id. at 100, 104. The MDL court rejected plaintiffs’ argument concer
Eleventh Circuit’s ruling was binding on it, and allowed the governmen
F. Supp. 3d at 1330, 1336. This decision was recently affirmed by the E
Camp Lejeune N. Carolina Water Contamination Litig., No. 16-17573,
(11th Cir. 22 May 2019) (“As we held five years ago, Plaintiffs’ claims
statute of repose under N.C. Gen. Stat. § 1-52(16). The wells at issue 1
of use in 1987, and the earliest claim by a Plaintiff was made in 1999—
of repose had cut off Defendants’ liability.”).

Here, as indicated, plaintiff does not seek to reassert his cl
purportedly contaminated water. Rather, in an admitted attempt to avo
the earlier litigation (see Compl. § 4), he challenges the North Carolina st
of limitations themselves under the Constitution, as well as the ADA

1973.
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The court has considered whether collateral estoppel, or issue
lawsuit. Eriline Co. S.A. v. Johnson, 440 F.3d 648, 655 (4th Cir. 20C
affirmative defenses implicate important institutional interests of the
estoppel, “and may sometimes be properly raised and considered sua s;
Attorney, No. 2:16-CV-06205, 2019 WL 2079465, at *3 (S.D.W. Va.
while issues of preclusion are an affirmative defense, a court may addre
in some circumstances), rep. and recomm. adopted, 2019 WL 20797

(113

preclusion “‘precludes relitigation of issues of fact or law that are ide
been actually determined and necessarily decided in prior litigation i
whom collateral estoppel is asserted had a full and fair opportunity tc
Tucker, 510 F.3d 486, 491 (4th Cir. 2007) (quoting Virginia Hosp. Ass 1
1311 (4th Cir. 1987)); Muhammad v. Lappin, No. CIV.A. 2:07CV18,
(N.D.W. Va. 23 Sept. 2009) (“Under collateral estoppel, once a court h
or law necessary to its judgment, that decision may preclude relitigatio;
different cause of action involving a party to the first case.” (citing A/ler
94 (1980)), aff’'d, 379 F. App’x 308 (4th Cir. 2010). The elements neces
to apply include: (1) the issue subject to preclusion is identical to one
(2) the relevant issue was actually decided in the prior litigation; (3|
“critical and necessary part” of the court’s decision in the prior litigati
was final and valid; and (5) the party had a “full and fair opportunity t
prior proceeding. Ramsay v. U.S. Immigration & Naturalization Serv.,

1994).
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Here, the record is not clear as to whether the necessary el
collateral estoppel are met. Certainly, plaintiff is seeking again to lit
Carolina’s statute of repose, the application of which was actively
earlier litigation. See, e.g. In re Camp Lejeune, N. Carolina Watei
WL 12869566, at *2 (“[T]here is no doubt that both § 9658 [of the Cq
Response Compensation and Liability Act or CERCLA] and an inter
statute of repose are significant, dispositive issues in the litigation
present record, however, whether questions of the statute’s constituti
statutes were considered in that litigation and whether the instant lay
recast the prior claims and circumvent the prior courts’ determinatio
Behavioral Health Auth., 402 F. App’x 764, 766 (4th Cir. 2010) (
pauperis where “based on the record before the court, it is unclear to
was ‘fundamentally the same’ as the claim he filed in his previous
Allowing the record to be more fully developed to flesh out those nr
where questions of constitutionality are presented, would seemingly
resources, both at the trial court level and in any future potential appe

Moreover, it is not readily apparent that plaintiff’s claims are fi
merit, providing an additional reason for the claims to proceed. See,
751 F. Supp. 2d 835, 842 (E.D.N.C. 2010) (noting that North Carolina
w nstitutional” if construed to exclude entd .De d st

to defend any attacks on the constitutionality of its statutes.
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